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Some Propositions

Our backgrounds and identities
matter for how we interpret the
world.

| | . No perspective has a monopoly
on the truth, so it is important to
get multiple perspectives.

Every individual is too complex
to be reduced to demographic
identity alone.

Our society has systematically
discriminated against certain
groups, with lasting effects.
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Arbitration
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Systemic Problems
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How Wide is the Range of Perspectives!

& Individual arbitrators want to treat parties fairly, want to get the law right, want to get

the facts right, and want to produce an award that is reasonable and defensible

& And every individual arbitrator has a certain perspective that falls somewhere within

the range of professional opinion

& Do we have a system in which the full range of professional opinions get expressed!
Or is there a systematic skew caused by arbitrators being selected from a narrow

segment of the population?



How Robust is the Internal Professional
Conversation!

¢ Ongoing professional development is important for arbitrators and parties to keep

up-to-date on major issues

& These conversations are where professionals can share differing perspectives, identify

the profession’s blind spots, learn from each other, and move the field forward

& But this can only happen when the profession is diverse along multiple axes, and

when the profession genuinely welcomes heterodox perspectives



How Legitimate is the Profession?

® The phenomenon of a profession’s social legitimacy goes beyond having a solid legal
foundation or even generating efficient/socially beneficial outcomes

@& Does the profession abide by social norms! Is it consistent with the unwritten and
unspoken rules that determine what is worthy of respect!

& Diversification is a necessary component of legitimacy; for arbitration to be seen as a
legitimate form of dispute resolution, it needs to be diverse
& 2017 NAA Presidential Address: “if we don’t increase our diversity, and do it soon, there

will be a lack of trust in our organization. ... [Parties] will see us as out of touch. This is
not a problem way over the horizon but facing us now.”



What are the Mechanisms of Producing
Arbitrators!

& Relative informality and party selection of arbitrators are two of the key attributes of

arbitration

& This also creates a dynamic in which the profession perpetuates itself in ways that

undermine diversification

& Those who have reputations for being diligent and thoughtful get more work
& Those who are unknown but resemble those with strong reputations may break in
¢ Those who are unknown and don’t resemble those with strong reputations may struggle

¢ This tends to map onto existing patterns of advantage and disadvantage



Systems Level Solutions



Pipeline Programs

& Address the supply side of the system by recruiting a diverse pool of arbitrators

& This requires making arbitration available as a viable career path

& Performing outreach to communities that are underrepresented in arbitration
¢ Helping diverse arbitrators gain experience that would make them desirable as arbitrators

& Mentorship programs so that experienced arbitrators can help guide diverse arbitrators
through their careers and can vouch for them



